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Dear Mr Scola, 

EXCEPTIONS TO THE DUTY TO REFER AND UNDERTAKINGS IN LIEU 

We refer to the OFT's consultation paper on its exceptions to the duty to refer and undertakings in 
lieu of October 2009 (the "Consultation Paper"). This letter expresses the views of the Slaughter 
and May Competition Group on the Consultation Paper. 

We welcome the fact that the OFT is updating its guidance on its exceptions to the duty to refer 
and undertakings in lieu. 

As regards the OFT's de minimis discretion to not refer mergers to the Competition Commission 
(the "CC"), we believe that the OFT should make greater use of its discretion to avoid imposing 
disproportionate costs on mergers involving small economic markets. We agree with the broad 
approach proposed by the OFT of comparing the value of the markets in issue, and therefore the 
potential harm, with the costs of a reference. However, in assessing the point at which a market 
should be considered to be small, relative to the costs of a reference, it is also appropriate to take 
into account the considerable private costs incurred by merging parties upon reference. We are 
also concerned at the suggestion in the Consultation Paper that the OFT will consider the 
deterrence factor of each merger. This seems inappropriate given that deterrent effect is not an 
objective of the merger regime and imposes an unfair burden on the individual parties involved. 

We welcome the additional detail on how the OFT will take into account customer benefits when 
assessing the impact of a merger upon competition. Our view is that this is an under-used 
provision and that additional guidance may encourage more companies to make efficiencies 
arguments when notifying the OFT of a merger. Companies would benefit from further guidance 
on how to address efficiencies arguments in cases where customer benefits are not readily 
quantifiable, such as the benefit derived from an improved or new product. It would also be helpful 
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SLAUGHTER AND M A Y  

for the OFT guidance to confirm that presenting efficiencies arguments will and should not be 
considered as any admission by the merging parties that there exists a realistic prospect of a 
substantial lessening of competition. 

As regards undertakings in lieu, we consider that merger parties should have flexibility as to the 
scope of the remedies package that is put forward, provided it is sufficient to meet the OFT's 
concerns. However, it is important that merging parties ar identify a 
where the genuine competition concerns arise in order to ! the risk 1 
remedies are offered. We also have some concerns abolr~ u~e: pluposed us6 UI t11e: up-IIUIIL vu 

mechanism. Whilst this mechanism can offer a pragmatic solution in circumstances where the 
genuine doubt that there exists a purchaser in the market, we would be concerned if the OFT 
to use this mechanism on a routine basis as this seems inconsistent with the absence of any 
mandatory pre-notification requirement in the UK merger 
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3. Do you agree that the OFT'S Dunfermline Press policy position with ~ ~ P ~ G G L  

proportionality of a reference where undertakings in lieu are available is a 
reasonable one? 
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Such an approach is inconsistent with sections 22, 33 and 73(2) of 
2002 (the "Act") which indicate that the OFT should assess the ava 
minimis discretion and customer benefits arguments before consider~ng UnUertaKlngS in 
lieu. The consideration of undertakings in lieu should be separate to and come after the 
consideration of the de minimis discretion. We therefore have some doubt as to whether 
the Dunfermline Press position, which appears to re-order the sequence in which the OFT 
considers these issues, is correct as a matter of law. 
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Following the Dunfermline Press policy position will also add to the complexity of 
understanding the de minimis discretion and of the self-assessment that parties will hi 
to make. It is also likely to be inconsistent with the OFT'S objective of finding up-front 
solutions and reducing costs in mergers which raise competition concerns in small 
markets. 
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7. The OFT stated in its previous guidance that it might consider use of the exception 
less appropriate where a reference would have important precedent value, for 
example, because the case raises novel issues, so that an indepth CC inquiry 
would provide guidance for the industry concerned. Do you consider this caveat 
should be retained? 

No. As set out in the response to Q5 above, it seems to us that it is inappropriate to 
impose on individual merging parties responsibility for providing guidance to an industry 
as a whole. 

We would also expect this test to be difficult to apply in practice as it is generally hard to 
assess the precedent value of a particular case at the point of reference. There would 
also be no certainty that there would be other cases that would need to rely on the 
precedent. 

8. Do you agree with the OFT'S stated intention to use 'de minimis' to reduce, where 
possible, the costs of a phase one investigation? 

We are supportive of the objective of using the de minimis discretion to reduce parties' 
costs. A reduction in the costs of a phase one investigation is more likely to be achieved if 
a decision is made early on in the process that the transaction qualifies under the de 
minimis discretion. Although a decision that is made towards the end of the process is still 
of value in avoiding the costs of a reference, it seems less likely to reduce costs at phase 
one given that it would be difficult in circumstances where there is no certainty that the de 
minimis rules will apply for the parties to agree that an issues letter or issues meeting was 
not required. Given the potential precedent value of a decision, it would also be important 
that, where cases are resolved through an upfront application of the de minimis test, the 
published decision is clear that this is what has happened and that the OFT has not made 
any finding one way or the other on the substantive assessment. 

9. Are there any other mechanisms, other than those listed, by which the OFT should 
use the 'de minimis' discretion to reduce the burden of merger control? 

No. 

10. Are there any concerns about parties being willing to waive their procedural right to 
an issues letter and issues meeting if the OFT would, in any event, apply the de 
mlnimis exception? 

See response to Q8. 
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11. Is the right level of detail given in relation to how the OFT exercises its 'de minimis' 
discretion? If more detail is required, in what areas should this be? 

Yes. 

Section 3: Questions about arranqements insufficlentlv far advancedlinsufficientlv llkelv to 
proceed 

12. Do you believe there are any types of situation in which the OFT has not historically 
employed this exception but where it should do so going forward? 
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No. Our experience has been that unless brought to its attention for some reason by the 
parties, the OFT does not intervene in relation to D ~ O D O S ~ ~  transactions until e at 
a sufficiently advanced stage for the merger revit iqually thc ' a  
CC reference mean that parties are unlikely to g( =T notifici !SS 

there is a real prospect of the merger occurring. \ r v r ~ ~ ~ e  we are rlut aware of slruarlons 
where this has been a concern andlor in which the OFT has needed to rely on this 
exception, our view is that the current system works (and that where parties have asked 
for OFT clearance in relation to a bona fide merger proposal then the OFT should 
proceed with its investigation and make a decision on reference to the CC). 

Section 4: Questions about customer benefits 

13. Is the OFT applying the correct evidential standard In relation to customer benefits? 

We agree with the evidential standard required by the OFT. 

14. Do you agree with the OFT'S explanation of the relationship between efficiencies 
that prevent a substantial lessening of competition from occurring and relevant 
customer benefits that outweigh an identified substantial lessening of competition? 

We agree with the distinction between efficiencies and customer benefits. 

15. Is it right to consider evidence on customer benefits on a sliding scale? 

We agree with the principle that the OFT should seek to balance the anti-competitive 
effects of the merger with the customer benefits arising from it. However, this may be 










