


Community parallel).

8. When the Community regime is settled, there will be a good case to consider
carefully the implications for the domestic approach to ensure that the two are compatible. If,
at that point, we conclude that it is so close to the UK approach that our own exclusion adds
little and is no longer worth having, the option of withdrawing the exclusion will be available.

[...]




ANNEX 1
PROS AND CONS OF A BROAD EXCLUSION OF VERTICAL AGREEMENTS

The arguments for a broad exclusion of vertical agreements are

@ it makes economic sense. In general, vertical agreements do not give rise to serious
competition concerns unless there is market power or where vertical agreements
are prevalent in a market and may prevent new entrants. These cases can be dealt
with more effectively by clawing back any exclusion or looking at the market
under the complex monopoly provisions of the Fair Trading Act, than by a blanket
prohibition covering vertical agreements in the same way as horizontal
agreements (ie agreements between competitors)

(i) the Government has already signalled, in Parliament, that a broad exclusion will be
adopted. Earlier, a letter from the Chancellor recorded his view that he was happy
for the Bill to exclude, in as unambiguous a way as possible, all vertical agreements
(except price fixing).

(iii) the CBI believe most strongly that this approach is essential. Their belief that it will
be adopted has been a key factor in their broad support for the new
prohibition-based competition regime. They have strongly criticised
the existing European approach as an unnecessary strait-jacket. Applying it
domestically would be burdensome on business.

(iv) it makes regulatory sense. Without a broad exclusion, large numbers of vertical
agreements are likely to be notified to the OFT. This is not because they are
necessarily anti-competitive, but because parties to them are concerned that they
may possibly infringe the prohibition. Precautionary notifications will take up
resources at the OFT and prevent them from concentrating on areas of real
competition concern. Worse, the new regime could be inundated with
precautionary notifications and be unable to cope. The OFT, therefore strongly
back a broad exclusion

2, The argument against a broad exclusion is that it goes too far, will allow anti-
competitive agreements to slip through, and that the economic view of vertical agreements
as generally benign is overly-complacent. This argument has been put forward by consumer
representatives. We have taken it seriously, but I believe it can be fully answered by:

ensuring that price-fixing vertical agreements remain covered by the prohibition.
(Much popular criticism of vertical agreements, for example in Panorama
programmes on electrical goods or cars, has focused on apparent price-fixing)

enabling the Director General of Fair Trading to claw-back the exclusion and deal
with individual cases. This would not enable past anti-competitive behaviour to
be penalised, but would vigorously address its continuation




retaining the power to vary the exclusion, or even withdraw it altogether, if
contrary to our expectations, experience in practice shows that there are
competition problems that are not being addressed properly.

3. Essentially, we have to make a judgement on whether it is better to let these anti-
competitive agreements through initially, relying on clawback to deal with them, or whether to
apply the prohibition to them and allow the parties to approach the OFT for exemption.
Although, in theory, without an exclusion only appreciably anti-competitive agreements would be
caught, the problem is one of clarity for business as to what would be caught. This is against the
background of business concern that the European Commission has not taken a sufficiently
robust attitude in the past to limiting the scope of the prohibition clearly to significantly anti-
competitive agreements. Hence, an exclusion provides business with greater certainty, and avoids
the burden of precautionary notification for a significant class of agreements, though at the
expense of some of the Bill's deterrent effort in this area.

4. A further point to mention is that, potentially, our proposed exclusion may not in practice
cover a significant category of agreements beyond a wide-ranging European block exemption,
assuming one is made in due course along the lines currently contemplated. The structure of the Bill
is such that an agreement, which fits within a European block exemption is automatically exempt
from the domestic prohibition (even if it does not affect trade between Member States). I do not
believe that it is an argument for stopping progress on a domestic exclusion: it is unlikely that the
European block exemption will be in place when our prohibitions go live. However, it is an
argument for reviewing our domestic arrangements once the European block exemption is
settled. If, at that point, we conclude that it is so close to the UK approach that our own
exclusion adds little and is no longer worth having, then the option of withdrawing is
available.




