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Restrictions on disclosure

For both the FSA and the OFT, restrictions are subject to a number of exceptions, including
where consent is given (by the provider of the information and, if different, by the person or
business to whom the information relates), where the information has already and lawfully
been disclosed to the public or where the information is in the form of a summary which does
not allow individuals or firms to be identified.

Gateways

In respect of information received by the OFT, these gateways include disclosure which is
required for the purpose of a European Community obligation and disclosure for the purpose of
facilitating the exercise by the OFT or, among others, the FSA, of their statutory functions.
Before disclosing any information which it receives in the course of its functions, the OFT must
have regard to a number of considerations set out in Part 9 of the Enterprise Act 2002.

As to disclosure of confidential information received by the FSA to the OFT, this is permitted
where it is for the purposes of discharging the functions of the FSA.

Where the intended disclosure is for the purposes of enabling or assisting the OFT to discharge
its own functions, the ability of the FSA to disclose depends on the type of information and
from whom it was received.

If the information was received by the FSA in the course of discharging its functions as the
competent authority under any of the single market directives or the conglomerates directive,
as specified in the Financial Services and Markets Act 2000 (Disclosure of Confidential
Information) Regulations 2001 (the Regulations), disclosure may only be made by the FSA to
the OFT in relation to the supervisory powers of the latter (e.g. under the Consumer Credit Act
1974) over certain types of person or business. These do not include its powers under the
Competition Act 1998 or the Enterprise Act 2002.

There is a dual regime for confidential information received by the FSA in the course of
discharging its functions as an EEA competent authority under the markets in financial
instruments Directive. In simple terms, where such information is received by the FSA from the
competent authority (under that Directive) of another EEA Member State or from a third
country regulator with whom a cooperation agreement has been concluded, save where the
consent of that other authority or regulator is expressly given, the FSA may only disclose the
information to the OFT in relation to the latter’s supervisory powers, as described above.

Where such information is received by the FSA other than from such an authority or regulator,
or where it is information which does not fall within any of the above considerations, the FSA
may disclose it to the OFT to enable or assist the OFT to fulfill any of its functions (whether or
not they are ‘supervisory’ functions as referred to above).

The FSA may also disclose any confidential information to the OFT in respect of the latter’s
powers to relating to criminal investigations and proceedings.
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