Amended pursuant to the order of the Hon, Mr Justice Andrew Smith dated 12

October 2007
IN THE HIGH CQURT OF JUSTICE 2007 Folio 1186
QUEEN’S BENCH DIVISION

COMMERCIAL COURT

BETWEEN:

THE OFFICE OF FAIR TRADING
| Claimant
and
(1) ABBEY NATIONAL PLC
(2) BARCLAYS BANK PLC
(3) CLYDESDALE BANK PLC
{4) HBOS PLC
(5) HSBC BANK PLC
(6) LLOYDS TSB BANK PLC
(7) NATIONWIDE BUILDING SOCIETY
(8) ROYAL BANK OF SCOTLAND GROUP PLC

Defendants

AMENDED DEFENCE AND COUNTERCLAIM OF THE SEVENTH
DEFENDANT :

AMENDED DEFENCE
1. Inthis statement of case, except where otherwise stated:

1.1, References to paragraph numbers are to paragraphs in the Amended
Particulars of Claim.




1.2,

L.3.

1.4.

Facts and matters that are stated to be not admitted are matters
which the Seventh Defendant (*Nationwide™) is unable to admit or
deny (because they are not within its knowledge) and which
Nationwide requires the Claimant (“the OFT”) to prove.

Nationwide does not plead to allegations made against the First to
Sixth and Eighth Defendants, each of which is filing and serving its

own defence to the Amended Particulars of Claim.

Where appropriate and for convenience only, Nationwide adopts
the definitions nsed in the Amended Particulars of Claim.

2. Paragraph | is admitted.

3.  Asto paragraph 2;

3L Nationwide is a mutual building society operating from its head
office at Nationwide House, Pipers Way, Swindon SN38 INW and
elsewhere. As a mutual building society, it is owned by and
operated for the benefit of its members.

3.2, Nationwide offers banking services, including personal current
account facilities, to its members as more fully described below.

3.3. Paragraph 1.3 above is repeated.

3.4. Save as aforesaid, paragraph 2 is not admitted.

The 1999 Regulations

4.  Paragraphs 3 and 4 are admitted.

5. The 1999 Regulations are not intended to operate as a mechanism of quality or

price control. Accordingly, in so far as the terms of a contract are in plain and

intelligible language, then:




5.1.

5.2,

Pursuant to Regulation 6(2)(a) terms that relate to the definition of
the main subject matter of the contract do not fall to be assessed for

fairness under the 1999 Regulations.

Pursuant to Regulation 6(2)(b) terms that relate to the adequacy of
the price or remuneration as against the goods or services supplied
does not fall to be assessed for fairness under the 1999 Regulations.
Accordingly, neither any term which relates to the sufficiency-nor
the-_level or amount of the price or remuneration_as_against the

goods and services supplied do not fall is-to be assessed for fairness
under the 1999 Regulations.

52A Further and/or in the alternative, pursuant to Regulation 6(2)(a)

3.3,

and/or (b), the assessment of the faimess of a term pursvant to the

1999 Regulations cannot relate to the definition of the main subject
matter of the contract or the adequacy of the price or remuneration

as against the goods or services supplied.

Regulation 6(2), giving effect to Article 4(2) of the Directive thus
circumscribes the application of the assessment of faimess under
the 1999 Regulations.

6. Further, pursuant to Regulation 5:

6.1,

6.2.

Other than terms falling within the scope of Regulation 6(2), terms
that have not been individually negotiated are only to be assessed
for fai:ﬁess if they are first shown to be contrary to the requirement
of good faith.

The requirement of good faith is satisfied if there has been fair and

open dealing at the time at which the contract was made.




6.3. A term that is contrary to the requirement of good faith is only to be
regarded as unfair if it causes a significant imbalance in the parties’
rights and obligations arising under the contract to the detriment of

the consumer,

Save as aforesaid, paragraphs 4-and-5_and 6 are admitted.

d- As to paragraph 7;

8.1. The true construction of Regulation 6(2) is set out in paragraph 5

above.

B.2. Save as aforesaid, paragraph 7 is denied.

Terms and conditions of the FlexAccount

9.

10.-

Nationwide offers a personal current account facility, called a “FlexAccount”,

to its members, who are consumers, on standard terms and conditions.

The current FlexAccount Terms and Conditions were brought into force in April
2007 (but reflect the terms and conditions in force since April 2006 in all
material respects) (“the Current Terms and Conditions™). Further, Nationwide
has from time to time published short leaflets (“the Tariff Leaflets™) which
summarise the key features of the Flex Account including (a) the rates of interest
paid by Nationwide on credit balances and levied by Nationwide on overdraft
facilities; and (b) a clear statement of the range of services and the charges
levied. A copy of the current Tariff Leaflet €is served with this statement of
case as Appendix A. The current tariff leaflet was issued in March 2007 (but
reflects the terms of the leaflets in force since June 2005 in all material

respects). Nationwide has provided a copy of the Current Terms and Conditions

. together with a copy of the current Tariff Leaflet to the OFT and, for

convenience, they are served with this statement of case as Appendix A.




.

12.

13.

14.

15.

16.

The Current Terms and Conditions and the current Tariff Leaflet are plain and
intelligible and are made available fo the consumer at the time at which the
FlexAccount is opened. Information about Nationwide’s rates of interest and

charges is also available at Nationwide’s branches and on its website.
Nationwide has also provided to the OFT

12.1. one set of historical terms and conditions which reflect (in all
material respects) the terms and conditions in force from J uly 2001
to April 2006 (the “Historical Terms and Conditions”); and

12,2, four historical Tariff Leaflets, which are representative of the Tariff
Leaflets available between July 2001 and May 2005.

The Historical Terms and Conditions and the historical Tariff Leaflets are plain
and intelligible and were made available to the consumer at the time at which
the FlexAccount was opengd-ef-eontracting. Further, at all material times,
information about Nationwide’s rates of interest and charges was available at

Nationwide’s branches and on its website.

For the purposes of this Amended Defence, there is no material difference
between the Current and Historical Terms and Conditions and accordingly,
paragraphs 16 and 19 to 23 below, which set out Nationwide’s case in relation
to its Current Terms and Conditions and current Tariff Leaflet, apply equally to
the Historical Terms and Conditions and historical Tariff Leaflets, save that the
reference to clause 21 of the Current Terms and Conditions in paragraph 20,2,2

is to clause 17 of the Historical Terms and Conditions.

Save as set out in paragraphs 9 to 14 above and paragraph 19 below, and insofar

as they relate to Nationwide, paragraphs 8 and 9 are admitted. Otherwise they
are not admitted.

As to paragraph 10:

16.1. It is admitted that the Current Terms and Conditions and the current
Tariff Leaflet, Tariff Leaflets (to which Nationwide will refer at
trial for their full terms and effect) provide for charges to be




